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1Introduction

Across Europe, family formation has undergone major demographic transformations, with rising divorce 
and cohabitation rates increasing the number of children who experience parental separation (Eurostat, 
2022). Malta mirrors these European trends, showing a decline in marriage and a rise in divorce rates, 
particularly since the COVID-19 pandemic. Parental separation has been consistently identified as a 
leading cause of adverse childhood experiences, with consequences for emotional wellbeing, substance 
use, and behavioural regulation (Sacks & Murphey, 2018; Sands, Thompson & Gaysina, 2017; Shlossarek 
et al., 2016).

Research highlights that children’s distress often stems not from the separation itself, but from the ways 
adults handle conflict and decision-making (Taylor, 2005). When the legal process excludes children, 
they feel alienated and powerless (McCredie & Horroz, 1995). Empowering children to express their 
perspectives can therefore enhance their capacity to adapt, strengthen family understanding, and foster 
emotional resilience (James, 2007).

The Voice of the Child and Participation
Research emphasises that child participation is the foundation for child wellbeing, identity, and self-efficacy 
(Dahlberg & Moss, 2005; Hart, 1992; Kjørholt, 2002). Listening to children validates their individuality, 
promotes respect and shared responsibility, and improves life outcomes (Bagshaw, Quinn & Schmidt, 2006; 
Parkinson & Cashmore, 2008; Smart, 2006). Participation teaches negotiation and compromise, enabling 
children to develop realistic expectations about decision-making (Mayall, 2006; Thomas & O’Kane, 1999).

Children who feel heard display greater cooperation, respect for court outcomes, and emotional stability 
(Cashmore, 2003; Neale, 2002). Moreover, meaningful participation enhances safeguarding by allowing 
children to identify risk and violence (Willow, 2002, 2009). Yet despite this evidence, children frequently 
report marginalisation and tokenistic involvement in family court proceedings (Cashmore, 2008; Williams 
& Rogers, 2016).

Participation in Family Law
Although international and national frameworks advocate for children’s inclusion, translation into 
practice remains inconsistent. Children are not voiceless but are often silenced by adult authority, viewed 
as incompetent or irrational (Neale & Smart, 1998; Prout & James, 1997). Parental influence can further 
restrict participation, with some parents deliberately preventing children from being heard (Roy, 2004).

Research demonstrates that children who are informed and consulted adapt more effectively, as 
comprehension fosters emotional regulation and acceptance (Bagshaw et al., 2006; Davis & Hill, 2006). 
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When children, parents, and professionals communicate openly, decisions are more balanced and 
sustainable (Alderson, 2000; Graham, 2004). As Cashmore (2003, p. 59) argues, child participation not only 
leads to better outcomes and compliance but affirms children’s rights as individuals “with opinions and 
feelings of their own.”

Despite these principles, empirical studies show that few children are genuinely consulted, and when they 
are, their participation is often symbolic rather than impactful (Parkinson & Cashmore, 2008; Butler et al., 
2002). Lack of information and preparation leaves many confused, anxious, and vulnerable to self-blame 
(Cashmore & Paxman, 1996; Taylor, 2006).

The UNCRC and Child Participation
The UN Convention on the Rights of the Child (1989) provides the principal framework for child-friendly 
justice.  It emphasises protection, participation, and provision as interlinked rights (Freeman, 2000; Tisdall 
& Punch, 2012). Articles 3, 5, 9, and 12 are particularly relevant in family law.

Article 3 establishes the best interests of the child as a primary consideration in all actions affecting them, 
urging systems to be accessible and trust-based (Kilkelly, 2010; Council of Europe, 2011).  Article 5 highlights 
evolving capacities, stressing adult responsibility to support growing autonomy (Griffith, 2016).  Article 
9  emphasises the right of participation while safeguarding children’s right to maintain relationships with 
both parents unless contrary to their wellbeing (Freeman, 2009).  Article 12 guarantees children’s right to 
express their views according to maturity, demanding that adults create enabling environments for this 
participation (Lundy, 2007; UNCRC General Comment No. 12, 2009).

While these articles set a global standard, practical application remains inconsistent. Age and capacity 
are frequently conflated, limiting participation to older children, despite recognition that capability is 
situational and relational (Alderson & Goodwin, 1993).  Genuine inclusion requires sensitivity to context, 
ensuring children are supported by adults who act as allies and interpreters rather than gatekeepers 
(Lundy, 2007).

The Voice of the Child, Capacity, Age, and the Best Interests 
Principle
Within contemporary family law and child rights discourse, scholars have long debated how the voice of 
the child should inform decisions made in their “best interests.”  While the UN Convention on the Rights of 
the Child (UNCRC) establishes both the child’s right to be heard (Article 12) and the centrality of their best 
interests (Article 3), the practical application of these principles remains inconsistent and contested (Lundy, 
2007; Sloth-Nielsen, 1996; Roche, 1999).  The concept of capacity sometimes referred to as competence or 
maturity reveals ambiguity.  Although the UNCRC encourages participation “in accordance with the age 
and maturity of the child,” it does not define how capacity should be assessed, measured and respected 
(Ruhlen, 2006).  Consequently, courts and professionals often rely on subjective interpretations, equating 
chronological age with competence and thereby restricting younger children’s participation (Tisdall, 2018; 
Rap, 2016). This creates a gap between the rhetoric of participation and its practice, as decisions about 
a child’s best interests are frequently taken for rather than with them.  As former Chief Justice Beverley 
McLachlin (1999, p. 727) aptly argued, determining a child’s best interests logically requires first hearing 
what the child thinks.
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Recent research has moved beyond developmental determinism to advocate for frameworks that make 
participation both safe and meaningful.  Lundy (2007) and the Council of Europe Guidelines (2011) propose 
that genuine implementation of Article 12 requires attention to space (where children can express views), 
audience (who listens), and influence (how children’s views shape outcomes).  If adults approach children 
through a deficit lens viewing them as incapable or unreliable, their voices are easily marginalised (Kilkelly, 
2010). Conversely, when professionals act as allies who facilitate, rather than filter, children’s perspectives 
and participation becomes an empowering and informative process (Havenga & Temane, 2016).  Scholars 
such as Alderson and Goodwin (1993) caution against conflating age with maturity, arguing that even 
very young children can articulate meaningful insights about their family lives when provided with 
appropriate support. Campbell (2013) and Hanson (2017) similarly call for recognising children as experts 
of their own lived experience, whose agency evolves dynamically across cognitive, emotional, and social 
domains (Boyd, Johnson & Bee, 2018).  Participation, therefore, depends not merely on a child’s ability to 
speak but on the willingness of adults to listen meaningfully (Lundy, 2007).  This emerging body of work 
advocates a shift from perceiving children as passive or “becoming” adults to viewing them as complex, 
competent participants whose contributions are essential to interpreting and applying the best interests of 
the child in practice.

Welfare Versus Rights
Debates surrounding child-friendly justice often revolve between welfare and rights. Historically, children 
have been seen as dependents requiring protection, rather than as autonomous citizens (Neale & Flowerdew, 
2007; Davis & Hill, 2006).  The welfare model prioritises safety and control, yet maintains adult dominance 
and treats children as passive recipients of care (Neale, 2002). Conversely, the rights-based model views 
children as agents with capacity and entitlement to participate (Qvortrup, 1994; Taylor, 2006).

Reconciling these perspectives requires recognising children as “human beings rather than human becomings” 
(Qvortrup, 1994), capable of co-determining their best interests.  The challenge for family law is to integrate 
protection with participation, ensuring that safety is at par with the child’s autonomy, voice and best 
interests.

Children as Active Agents
Contemporary research increasingly acknowledges that children play an active role in the separation 
process, influencing decisions and relationships within their families (Maes et al., 2011; Schermerhorn et 
al., 2005).  Their coping strategies, empathy, and emotional mediation challenge older notions of passivity 
(Butler et al., 2002). Children are thus co-constructors of family dynamics, exercising agency even within 
hierarchical structures.

Viewing children as active participants demands a reconfiguration of adult-child relations within the 
family justice system, shifting from representation for children to collaboration with them.

Determinants of Wellbeing During Separation
Children’s responses to parental separation vary widely depending on age, temperament, parental conflict, 
and post-separation stability. Emotional reactions include anxiety, sadness, anger, and confusion (Benedek 
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& Brown, 1995; Biank & Ford Sori, 2002). The quality of parental communication, reduction of conflict, and 
consistent routines emerge as central protective factors (Kelly, 2003; Hogan et al., 2003).

Younger children often exhibit regression and fear of abandonment, while adolescents struggle with 
loyalty conflicts and premature responsibility (Louw & Louw, 2014).  Boys may externalise distress through 
aggression, whereas girls internalise anxiety (Bojuwoye & Akpan, 2009).  Parental conflict before and after 
separation remains one of the strongest predictors of poor adjustment (Hetherington, 1999).

Conversely, effective parenting, cooperation between parents, and emotional stability in the custodial 
parent mitigate negative outcomes (Amato, 1993; Hetherington, 2003).  When parents communicate 
transparently and children receive information about decisions, they are less likely to experience guilt 
or confusion (Dowling & Gorell-Barnes, 1999).  These findings collectively emphasise that children’s 
adjustment is best secured through open  communication, stability, and inclusion rather than exclusion 
under the pretext of protection.
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Research Context and Aim
This study explored how children’s experiences within the Maltese Family Court system are shaped by 
the opportunities and barriers to their participation. It aimed to understand how, and by whom, children 
are heard during their parents’ court cases, and how institutional, professional, and familial factors enable 
or hinder their voices.

The research emerges from collaborative discussions between the Children’s Rights Observatory Malta 
(CROM) and the Malta Foundation for the Wellbeing of Society.  These consultations revealed persistent 
obstacles within the family court system that limit children’s participation and highlight the need for 
evidence-based advocacy.  The study therefore investigates how the family court process can be restructured 
to safeguard children’s rights, enhance their wellbeing, and inform policy and practice.

Research Design
Given the sensitive and complex nature of children’s participation in family court, a qualitative research 
method was used to explore the subjective experiences, meanings, and interpretations across multiple 
groups and to uncover the relational and emotional dynamics of child participation that cannot be captured 
through quantitative methods.

A grounded theory approach (Glaser & Strauss, 1967) guides the analytical process.  This approach allows 
theory to emerge inductively from participants’ narratives without imposing predetermined frameworks.  
Through data collection and analysis, the research identifies patterns, relationships, and categories that 
explain how the “voice of the child” is constructed, constrained, and facilitated within the Maltese family 
court system.

Participants and Sampling
The study adopted a purposive sampling approach to recruit participants directly involved in or affected 
by family court proceedings. This study, therefore recruited:

•	 Eight Young adults/ex-children (aged 18–25) who experienced family court proceedings as children 
and whose cases are now closed.  Their retrospective accounts provided insight into how children’s 
voices were heard and how these experiences influenced their wellbeing; 

•	 Three Mediators, who could narrate and explain the inclusion of children’s perspectives in pre-court 
mediation processes; 
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•	 Two Social workers and Three psychologists, whose roles were to explain how they go about bridging 
legal and emotional dimensions of the family court cases; 

•	 Two Child Advocates, who when appointed by the court, communicate with children and the judiciary 
to suggest what is in the best interest of the child and; 

•	 Three Family court lawyers, who reflect on whether current litigation structures enable or suppress 
children’s participation and suggest systemic reforms. 

This multi-perspective design ensured a holistic understanding of how child participation is considered at 
the various stages of the family court justice system.

Recruitment Process
Recruitment was conducted through public and professional channels.  Young adults were invited via 
social media posts disseminated in both English and Maltese.  These posts described the study’s purpose, 
eligibility criteria, and contact details, allowing interested participants to reach out via Facebook Messenger 
or telephone.

Professionals (lawyers, child advocates, mediators, psychologists and social workers) were recruited via 
formal email invitations sent to their publicly available contact addresses.  Each invitation outlined the 
study’s objectives, confidentiality assurances, and voluntary nature. Participants were provided with an 
easy-to-read information sheet and consent form before interviews commenced.

Data Collection
Data were collected through in-depth semi-structured interviews, allowing participants to share their 
experiences and reflections in a conversational yet focused manner.  This format encouraged openness and 
flexibility, enabling the researcher to probe emerging themes while maintaining sensitivity to emotional 
and ethical considerations.

Interviews with young adults focused on personal experiences of participation (or exclusion), emotional 
responses, and perceptions of fairness and communication during proceedings.  Professional interviews 
explored institutional practices, ethical challenges, and their lived experiences.

Interviews were conducted in participants’ preferred language, either in person or via secure online 
platforms (e.g., Zoom).  Sessions were audio-recorded with consent and transcribed verbatim for analysis.  
Encryption and password protection were applied to all recordings and transcripts to ensure confidentiality.

Data Analysis
Thematic analysis was applied following the principles of grounded theory.  Transcripts were coded to 
identify emerging categories and relationships among them.  Data from different participant groups were 
compared to uncover shared themes and divergent perspectives.  Through constant comparison, patterns 
were refined into core categories representing how the “voice of the child” is shaped by institutional, 
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professional, and interpersonal dynamics.  Reflexivity was maintained throughout the process, 
acknowledging the researcher’s interpretive position.

Ethical Considerations
Given the sensitivity of the topic, extensive ethical protocols were followed in accordance with GDPR and 
the University of Malta’s research ethics guidelines.  All participants were fully informed about the study’s 
aims, procedures, and potential emotional implications prior to providing written consent.  Participation 
was entirely voluntary, and individuals could withdraw at any time without consequence.

To safeguard their wellbeing, participants were briefed about the possibility of emotional distress due to 
revisiting past experiences.  When discomfort arose, they were offered free sessions with a psychotherapist 
and provided with a list of accessible support services.

All data were anonymised and pseudonymised.  Real names were never recorded and pseudonyms were 
used throughout the transcripts and reporting. 
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The Voice of the Child 
The Evolution of the Family Court and the Emergence of the Child’s Voice

The narratives from professionals reflect a significant evolution in the handling of family disputes in 
Malta, particularly regarding how children’s needs and voices are acknowledged.  Prior to 2003, cases 
involving domestic violence or family breakdown were heard within police stations, a setting where as, 
“one would be narrating the intimate situation of your family in front of many people whom you don’t know.” 
(Social Worker 2)  This environment heightened the shame and emotional burden on families, and silenced 
the children.  The establishment of the Family Court in 2003 marked a turning point. Professionals recalled 
it as a moment of structural and cultural transition towards more privacy, dignity, and the introduction of 
multidisciplinary input from the caring professions. “Part of the service was related to the caring professions,” 
noted Social Worker 2. 

Yet, as Lawyer 3 and Mc Credie and Horroz (1995) reflect, family court many times remain adult-oriented, 
“Most of the time the family court operates in relation to the adults… it was always focused on the adults.”  This 
acknowledgement of adult dominance since the early phases of the Family Court reveals how the 
framework, even when reformed to start operating as a family court, took a welfare model approach, so 
it marginalised children’s lived realities.  However, the recognition of this imbalance prompted gradual 
advocacy for child participation.  Social Worker 1 recalled that, “there were several pushes to start including 
children’s views, because it was felt that there was a need,” as professionals began observing behavioural 
distress among children of separated families.  “Initially, children were seen primarily as vulnerable bystanders, 
their needs and voices overshadowed by the focus on adult disputes. Over time, however, there has been a growing 
understanding that involving children and considering their perspectives can lead to better outcomes, not just for 
children, but for the entire family unit.” (Social Worker 2)

This shift illustrates how professional awareness evolved from protectionist paternalism towards a 
rights-based understanding of the child as a relational subject within the family system (Davis & Hill, 
2006; Taylor, 2006).  As noted, “Ten or fifteen years ago it was inconceivable that children were given to the 
father… nowadays this has been considered.” (Social Worker 2)  The changing norms around custody reveal 
an emerging appreciation for gender equity and a child’s relational identity with both parents, rather 
than a fixed maternal presumption.  This shift also signals the legal system’s slow alignment with the 
sociocultural recognition of fathers’ caregiving roles.

Despite progress, professionals agreed that the system’s improvement has been uneven and personality-
dependent.  Indeed, change often depended on, “some more sensitivity from judiciary members or some more 
understanding of some lawyers,” (Social Worker 1), implying a lack of consistent institutional reform.  The 
Family Court’s evolution, therefore, reflects inconsistencies, where children’s participation remains 
vulnerable to the goodwill of individuals rather than protected by an established policy system.  This 
argument is backed by the fact that even innovations such as video conferencing did not alleviate the 
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anxiety of court environments, “One still has to go to court… and pass through certain environments and 
areas, which are even quite scary for adults, let alone for children.”  The persistence of intimidating spaces and 
procedural rigidity continues to undermine the ethos of child-centred justice.

Similar to studies such as Kaganus and Diduck (2004) and Neale and Flowerdew (2007), professionals 
also expressed frustration at the lack of physical or procedural access points for children to seek help 
autonomously.  “There is no physical office where the child can make a request to speak to someone… even though 
there is the child commissioner, she does a lot through awareness, yet in reality, how much power and strength does 
she have to drive change in a tangible manner?” (Child Advocate 1)

This absence of accessible channels reflects a structural silencing of children’s agency.  As several 
participants observed, children cannot contact advocates or seek psychological support without both 
parents’ consent, effectively trapping them within the very conflicts that harm them.  The system’s legal 
safeguards inadvertently become barriers to emotional support, contradicting the principle of acting in the 
child’s best interest.

As Angela an ex-child participant poignantly noted, “What is also felt as hurtful is the fact that the child is left 
in a vacuum… when in reality the child is aware of what would be happening.”  The vacuum she describes is both 
emotional and institutional, a silence created by systems that speak about children, but rarely with them.

The Complexity of Child Participation

While the progress in the Family Court is increasingly recognising children’s rights, the narratives of 
professionals illustrate that genuine participation remains conceptually and practically challenging.  
Across accounts, it emerges that a persistent ambivalence exists between the moral imperative to listen to 
children and the institutional caution that questions the reliability or appropriateness of their voices.

Tensions Between Principle and Practice

Professionals all agree that the way the system operates leaves many children unheard as parents settle 
before going to court.  Yet, professionals repeatedly questioned how children are heard. “Now, with regards 
to the issue of how much or how many times children are being heard in court, I think… being heard, we have means 
of how they can be heard, but I question the method of how they are being heard, who is the person communicating 
with the child, who is the professional person?” (Lawyer 2)  This observation highlights that the act of hearing 
children does not necessarily equate to meaningful listening (Williams & Rogers, 2016).  Indeed, the 
lawyer’s focus on the skills and qualifications of those conducting interviews with children, might be 
limited.

Furthermore, Lawyer 2 continues to show concern about the system’s tendency toward indirect 
participation, “Many times the children are involved… but someone else is making decisions for them… sometimes 
they are never called and things are decided for them because it is felt that there is no need to involve them.”  This 
form of proxy participation reflects a legal culture still anchored in adult guardianship, where children’s 
welfare is managed about them rather than with them.

Relational Dynamics and the Fragility of Trust

The duality of protection and participation recurs throughout professional narratives.  This dilemma 
(Neale, 2002) is vividly captured by highlighting that the child’s voice is “a double-edged sword.” Social 
Worker 2 while acknowledging the importance of hearing children, highlights the potential emotional 
risks, “They are part of the social network of the family… you realise that they know a piece of the story… they 
know part of what is happening to them…Yet, when children disclose their experiences, they may face backlash or 
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guilt for speaking negatively about a parent.”  This recognition exposes the moral and emotional complexity 
embedded in child participation that giving children a voice can simultaneously empower and endanger 
them.

The child’s willingness to speak is not automatic but deeply contingent on the quality of relational trust 
with the professional (Kilkelly, 2010).  “Let me tell you it is not easy when they are going through a lot of things… 
it depends on how ready they are to talk about one of their parents negatively.” (Child Advocate 2)  Children’s 
silence, therefore, must not be interpreted as apathy but as a coping strategy within conflictual family 
dynamics (Neale & Smart, 1998; Williams & Rogers, 2016).

The child advocate further reflected on the difficulty of building rapport, “One should understand that they 
are talking to a stranger… you cannot oblige them… they have never met you.”  The child’s guardedness is a 
result of short interviews, lack of continuity, and high caseloads that prevent sustained relationships.  
Indeed it was noted, “It is very difficult for us to see them more than once… there are cases all the time… we are 
overloaded.” (Child Advocate 2)  This professional overload transforms what should be a therapeutic and 
dialogical process into a transactional exchange, where the child’s perspective is compressed into a single 
session and summarised in a report.

Age, Maturity, and the Diverse Professional Approaches

A recurring theme across narratives concerns the role of age and maturity in determining a child’s capacity 
to participate (Tisdall, 2018; Rap, 2016).  A participant child advocate explained that, “It also depends on 
the age of the child… we give them more time to express themselves according to their age,”  In contrast, Social 
Worker 1 challenged the fixation on chronological age, arguing for a focus on maturity and communicative 
competence, “It is important to focus on the maturity of the child and their ability to say what they themselves feel 
and not what is being said around them.”

Indeed, ex-children criticised the court’s reliance on age as a measure of competence.  Nathan explained 
that, “I had to be the age of 13 in order for a professional to talk to me alone.”  Similarly, Luke observed that he 
was told by the court that, “at the age of 16 you can decide if you wish to visit your father because you’re more of 
an adult,” implying that before that age, his preferences were disregarded. 

Conversely, ex-child participants like Michela challenged adult presumptions of children’s ignorance, “I 
was five years old, but I already knew what adultery meant… It’s useless to try to keep them [children] in the dark.”  
Her statement reinforces the view presented by professionals from the caring disciplines that competence 
should be assessed contextually rather than chronologically.  The belief that understanding arrives with 
age rather than experience perpetuates a system that infantilises children while expecting emotional 
resilience beyond their years (Campbell, 2013).

Across the narratives, this divergence between legal and caring professions reveals that the family court 
is operating with people whose skills and qualifications originate from two epistemologies, one rooted 
in procedural caution, the other in developmental understanding.  Social workers and psychologists 
advocate for flexible, individualised approaches that recognise children as capable narrators of their own 
experience, while child advocates try to obtain evidence for the legal case with the aim of respecting the 
best interests of the child. 

What is concerning is that these diverse approaches are used interchangeably, and so for some children the 
decisions might be based on appropriate approaches, yet for other children the best interest was decided 
without listening to them and understanding them well.
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The Ambiguity of the Authentic Voice

The authenticity of the child’s voice is a central preoccupation in professional accounts (Willow, 2009).  
Professionals express caution about manipulation, parental influence, and the risk of “indoctrinated” 
narratives. “In cases of parental alienation, the hearing of the voice of the child is the worst thing,” describing it 
as “the most distorted scenario.” (Lawyer 2)  This framing reflects judicial anxiety that children’s accounts 
may be contaminated by loyalty conflicts or emotional coercion, thus threatening the credibility of their 
testimony.

However, the insistence on distinguishing between “authentic” and “manipulated” voices also risks 
invalidating children’s lived experiences.  As several professionals admitted, it is often impossible to 
disentangle affection, fear, and influence.  “Sometimes you realise that the child is defending one parent rather 
than the other… now it is either that they really feel that or they can be influenced.” (Child Lawyer 1)  The 
challenge, therefore, lies in moving beyond the idea of finding who is lying and who is manipulating the 
child’s voice, but in interpreting the child’s narrative within the lived context of the child.  There is a need 
for recognition that ambivalence, contradiction, and partiality are natural elements of lived experiences.

Yet, social worker 1 warned against adult scepticism that dismisses children as unreliable, “Most of the 
time adults will say that the child is not mature enough… they are not able to have an opinion… they are not 
able to tell the truth.” Such attitudes perpetuate discrimination, placing children’s narratives as secondary 
evidence rather than primary accounts of lived reality.  Leavey, Rothi and Paul (2011) point out that if 
more time is dedicated to developing trust with the child, the truth will emerge and the indoctrination of 
the parents would become invalid.  This scepticism and lack of trust in the validity of the child’s narrative 
also intersects with national contradictions, “We as a state give them the decisions in their hands to vote or have 
a sexual relationship at sixteen… yet younger than that, we do not even accept that they communicate and narrate 
aspects related to their family.” (Social Worker 1) The juxtaposition between political or sexual agency and 
judicial silencing exposes a dissonance in how children’s autonomy should be valued across contexts.

This interpretive tension is mirrored in the accounts of ex-children.  Luke, reflecting on his childhood 
experience in court, where he described how assumptions about manipulation led to his extreme efforts 
to be heard, “The manipulation that the court thought and feared was happening by one parent, was in reality 
happening by the other abusive parent… if I did not fight to be heard, I fear that they would have taken the side of 
my abusive father.”  Luke’s narrative thus reverses the court’s presumption that what was dismissed as 
manipulation was, in fact, a cry for protection.  His testimony demonstrates how judicial suspicion can 
silence genuine experiences of harm.

The Emotional Energy needed to be Heard

The narratives of ex-children reveal the psychological toll of participation.  Luke vividly recalled the 
anticipation of finally being called to speak to the judge after years of silence, “The best analogy I can use is, 
imagine a bowstring pulled all the way back and held there for months and years. You could feel the tension waiting 
to go, and it felt like it was about to snap.”  When he was finally heard, an anticlimax was experienced as the 
encounter lasted only minutes.  “The meeting is short,” he said, “and so children feel that their life is determined 
by the 5–10 minutes meeting.”  Such brevity reduces children’s participation to a performative act, satisfying 
procedural requirements but failing to meet emotional needs.

Similarly, Nathan and Sven described the inadequacy of child advocate interviews.  “She wanted to confirm 
mostly… with whom I wanted to stay,” said Nathan, describing how complex emotional realities were 
reduced to a custodial preference.  Sven recalled feeling “really unheard,” as the court prioritised adult 
affidavits over his and his sister’s experiences. “They did not look at what we had told them… they mostly took 
what our relatives said into consideration. It feels that we are nothing!”
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This sense of invisibility, being asked to speak but not truly listened to is constantly pointed out 
throughout the children’s narratives.  As Stephania summarised, “Being given a voice is not a short interview 
where you cannot express yourself well… she asked a few questions and that’s it.”  These accounts reinforce the 
professionals’ earlier concerns about methodology and environment, showing how superficial consultation 
can perpetuate rather than resolve children’s marginalisation (Hogan and O’Reilley, 2007; Maes et al., 
2011; Marquardt, 2005).

Procedural Constraints and Bureaucratic Barriers

Professionals also point to the procedure that undermines timely and meaningful participation.  The 
requirement for both parents’ consent before a child can access psychological support or therapy is 
described as “very unfair to the child.”  A participant psychologist explained, “I have to ask for the consent of 
both parents if they both have joint custody.” (Psychologist 2)  In cases of conflict or abuse, this legal stipulation 
becomes an obstacle to protection, leaving children in prolonged distress.  Possibly due to this, judges tend 
to make use of the services of the child advocates.

Another constraint pointed out by professionals and children is that children have no formal mechanism 
to challenge or appeal court decisions, even those that affect them directly.  “Children cannot appeal so that 
their parents’ case is reviewed.” (Child Advocate 2) “I was told that if I do not like the access arrangements decided 
in favour of my father’s wishes, I need to arraign him when I am 18… as if I had money to do so!” (Sven)  This legal 
silence contrasts sharply with the rhetoric of child’s rights, revealing an enduring imbalance of power 
between adult institutions and children’s lived realities.

Children as Aware but Unheard

Across all ex-child participants, there is a constant narrative that adults perceive them as naïve or incapable 
of understanding what is happening within their families.  Michela stated pointedly, “Sometimes the court 
thinks that children don’t know anything. But children see a lot, understand a lot, and know everything that’s 
happening.”  Her words clearly indicate that children are not passive observers of adult conflict but active 
interpreters of their environments. Despite this awareness, they are consistently treated as incapable of 
offering credible insight (Kelly, 2003; Butler et al., 2002).

Luisa’s account of her childhood illustrates the harm caused by this assumption. “I was aware of what was 
happening at home… the fighting, the arguments, the domestic violence. There was no one who supported me or 
heard me… my mother used to burn me with her cigarettes when I was very young. But no one believed me that my 
mother did not love me.”  Her statement disrupts the court’s presumption that children should be silenced, 
as they do not know what is best for them or what is safe for them.  In reality, children are often fully aware 
of abuse but are deprived of the opportunity or means to articulate it safely.  The court’s failure to engage 
directly with children allows abuse to remain hidden behind the rhetoric of protection.

This dynamic was also echoed by Andrew, who narrated the impossibility of self-advocacy within the 
court’s assumptions, “Most of the time, the voice of the child in court can only be heard through the parents 
and the lawyers… but if you are abused by a parent, how on earth does the court assume that as a child you will 
report it. Do you think a child has the courage to go beyond and report their parents? I did not have that courage.”  
Andrew’s testimony exposes a double standard in the system’s expectations, where children are seen as 
too immature to contribute to decisions, yet paradoxically expected to demonstrate extraordinary maturity 
when disclosing abuse.
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When the Right to Be Heard can cause Harm to the child

Many ex-children described participation as a tense and anxious experience, marked by fear and uncertainty.  
Stephania reflected on her hesitation to speak openly should the parents know what she wanted to say, “I 
didn’t want to talk to them if my father was there… certain things would naturally be much more difficult for me, 
if he got to know how I feel about his attitude, and it would be damaging for me as in fact I had to continue living 
with him.”  Her fear of causing harm or retaliation illustrates the deep moral burden children experience 
when asked to voice opinions about their parents.  Stephania expressed a desire that someone could assess 
her father’s behaviour and personality without her having to divulge things.  The court’s insistence on 
neutrality and disclosure overlooks the reality that speaking out can fracture children’s already fragile 
sense of safety and loyalty.  Indeed, a participant social worker recognised this psychological conflict, 
explaining that children “experience aspects related to their loyalty to their parents.”(Social Worker 2) 

However, silencing and bottling issues, yet hoping that things will emerge through other methods, can 
have an immense emotional toll (Linden et al., 2003).  Andrew described the long-term psychological 
impact of unspoken trauma, “Instead of me talking about it, it was stored as anger for a long time… I started 
to feel burnt out, hurt, and sad.”  His experience highlights how silencing is not passive, it is an active, 
embodied process with lasting mental health consequences.  Without safe opportunities to communicate, 
children internalise distress, leading to what several professionals called “invisible suffering.”

Institutional Silencing and the Limits of Participation

Due to this protective attitude, the judicial setting only hears the child in the minority.  However, Luke 
explained that even when given that chance, the formal atmosphere and power asymmetry render the 
meeting with the judge as something that has been constrained for too long and is held just for performative 
reasons. “I was scared,” Luke said, “but inside, I felt like that roar was finally able to come out.” His description 
emphasises the dual experience of empowerment and fear that defines many children’s interactions with 
authority.

Yet, for those children who never succeed in meeting the judge, the meetings too are undermined by 
brevity and bureaucratic filtering.  It clearly emerged that children’s statements are mediated through 
reports, summaries, and interpretations.  Sven questioned whether his words ever reached the judge as he 
intended, “Is the judge or the court sure that all that was told by me as a child is written and arrived appropriately 
in the same tone and manner?”  This question highlights the integrity of the transmitted message from the 
child to the decision-maker.  Each layer of intervention risks distorting the emotional experience of the 
child into legal abstraction (Kilkelly, 2010).

Lack of Communication and Misinformation

The ex-children’s accounts consistently reveal a profound lack of transparent communication from the 
court and parents.  Angela described the confusion caused by inconsistent messages that the parents try 
to explain to their children, “No one informed me about the decisions made by the court. So I do not know which 
of them is telling the truth.”  The absence of clear, child-friendly explanations left her between conflicting 
parental narratives, unsure of what the court had actually decided.

Similarly, Stephania questioned the moral legitimacy of decisions made without explanation, “When things 
are not explained and communicated, how can you understand that things were really taken for your best interest?”  
This failure of communication violates not only procedural fairness but also emotional security.  Without 
clarity, children’s trust in both parents and the justice system erodes, reinforcing feelings of isolation.
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Luisa described the emotional consequences of being deliberately shielded from information, “Children 
would be aware of what is happening, but kept in silence… they do this thinking so as not to cause concerns, or not 
to hurt them… but children know… I knew everything.”  This well-intentioned secrecy, justified by adults as 
protection, is experienced by children as exclusion, which compounds trauma rather than alleviating it 
(Smith & Gallop, 2001; Smith et al., 2003).

Parents as Gatekeepers of the Child’s Voice

A significant barrier to children’s participation emerges from parental control over communication.  
Several ex-children described how their parents actively prevented them from being heard in court. 
Michela recounted, “Parents impede their children from the possibility of having their voice heard in court for 
multiple reasons… yet who is assessing why some parents do not want their children to have a voice in court?”  
Her reflection challenges the assumption that parents are reliable mediators of their children’s welfare.  In 
cases of conflict or abuse, parental “protection” may, in fact be suppression or coercion.

Sven further highlighted how parents’ priorities often overshadow the child’s wellbeing, “Parents would 
both be focusing all their attention on their rights, on themselves as a priority what they wish to win and what they 
accept to lose in the case… during that time of conflict, they rarely think about us!”  This observation aligns 
with professionals’ earlier remarks that the legal system often amplifies adult voices at the expense of 
children’s lived experience.  The result is a hierarchy of credibility where children’s emotions are treated 
as secondary evidence within adult disputes.

Psychological Misuse and the Investigative Gaze

Ex-children’s experiences with psychologists further expose the tension between care and control.  Luke 
contrasted two professionals he encountered, “One psychologist was more inclined to find out through me 
who of my parents is to blame, while the second one tried to understand me as an individual.”  The distinction 
between investigative and therapeutic approaches is crucial.  When professionals treat children as sources 
of evidence rather than subjects of care, participation becomes retraumatising.  Luke recalled how one 
psychologist, “was asking more probing questions… I mentioned my mother had a partner… it ended up being used 
in the first court case.”  The child’s disclosure, instead of facilitating understanding, became ammunition in 
adult conflict.  This misuse erodes trust in professionals and perpetuates children’s sense of vulnerability.

Towards a Genuine Child-Centred Approach

The findings collectively suggest that achieving genuine child participation requires a shift from procedural 
compliance to relational engagement (Lundy, 2007; Sloth-Nielson, 1996; Roche, 1999).  Listening to children 
should not be treated as a symbolic act but as an ethical practice embedded in the everyday functioning 
of the family court. The family court’s evolution from public policing to multidisciplinary justice has 
improved in privacy and sensitivity, yet the deeper transformation should recognise children as equal 
members of the family context.

The current system oscillates between hearing about children and hearing from them, between procedural 
symbolism and authentic inclusion. To bridge this divide, children must be engaged as co-constructors 
of understanding rather than objects of adult interpretation.  The call across all voices, professional and 
children, is for a culture of listening that treats the child not as a peripheral participant but as the central 
narrator of their own lived reality.

As Luke powerfully expressed, “I was having to fight for myself there… I had to prove my own me.”  His 
statement encapsulates the enduring struggle at the heart of this inquiry that children should not have 
to fight to be heard in a system designed to protect them.  A genuinely child-centred family court must 
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therefore begin not with procedure, but with the belief that children’s truths, in all their complexity, deserve 
to be trusted, interpreted, and acted upon.

The Role of Parents, Family Lawyers, 
Mediators and Judges in the Family Court Process
The Recruitment of Family Lawyers

Professionals across roles observed that parents often enter the process of separation without adequate 
emotional preparation or guidance.  Many of them described parents as acting out of pain, anger, or fear 
rather than reflection. “Some parents are too emotional and immature,” observed Mediator 2, explaining that 
impulsive decisions frequently harm both the co-parenting relationship and the child’s wellbeing.  “They 
make decisions out of anger rather than in the best interest of the child,” added Lawyer 1, noting that thus emotional 
dysregulation tends to escalate conflict.  Sometimes, parents, when they visit the lawyer for the first time, 
perceive their separation as a battle to be won rather than a situation to be managed collaboratively.  This 
adversarial mindset of these parents gives the impression that going through a separation is like going “in 
for a fight, which they need to win… but no one wins in separation.” (Social Worker 2)

Lawyers acknowledged that parents often rely on them for advice that exceeds legal matters. Lawyer 3 
explained that, “people expect lawyers to give them emotional guidance, but we are not trained psychologists.”  
This lack of psychological insight can result in legal strategies that aggravate animosity rather than help 
parents separate responsibly.  Psychologists and social workers argued that legal representatives could 
better support families if they collaborated more closely with therapeutic professionals.  However, a 
participant lawyer pointed out that, “if you try to convince them and tell them… ‘if you are going through this 
situation, maybe you need to speak to someone [psychologist]’. It should not be considered a big issue…, but they 
would tell me, ‘You think I am crazy, you think I am crazy?!.. You too are suggesting that I am crazy?’ (Lawyer 2) 

Family lawyers described the ethical tension between representing a client’s wishes and safeguarding the 
child’s interests.  “I tell them, ‘You came to me and I will defend you,’ ... but if you are responsible for your children 
and we are talking about your children and the case will determine the future of your children, if you are going to 
tell me something that, in my opinion it is not right… as a lawyer with experience in family court, I need to help 
you and the children.” (Lawyer 2)  Ethical representation, according to Lawyer 3, demands, “time to listen, to 
understand the history of the relationship, the triggers, the manipulation.” 

The accounts reveal that the lawyer’s approach can decisively shape both process and outcome.  Participants 
contrasted ethical, child-focused lawyers with others who fuel adversarial behaviour.  Indeed, as pointed 
out by a participant social worker, there is a divergent approach taken by different lawyers, “some lawyers 
take the approach that the more I win, the more I get money and the more I become famous… and therefore this will 
gain me more clients.” (Social Worker 1). Conversely, Mediator 2 insisted that “a good lawyer must calm things 
down, not escalate them.” Selecting practitioners who prioritise children’s wellbeing rather than parental 
victory was described as essential to any child-friendly justice system (Linden et al., 2003).

Professionals repeatedly advocated for early psychological support for separating families. Psychologist 
3 argued that “if counselling were compulsory before filing in court, half of the cases would not reach litigation.”  
In family court, one encounters several groups of parents, and a participant family lawyer explained that, 
being a family lawyer, one has to defend different types of parents in diverse situations. “You are defending 
different people, different personalities, different family structures, different work backgrounds, different personality 
disorders.” (Lawyer 2)
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Such preventive interventions, they believe, could reduce harm and guide parents toward cooperation.  
Mediator 1 summed up this shared sentiment, “We need to teach parents how to separate, not only how to fight.”

Mediation Process Initiation

Professionals explained that the mediation process generally begins within one or two months after an 
application is filed.  Mediators normally allocate eight sessions but these may be extended when progress 
is evident.  Mediator 2 explained that, “we can go beyond the eight sessions if we see that the couple is really 
working on it.”  This flexibility allows mediators to adapt to families’ circumstances, yet the scope of their 
intervention remains limited.  “We are not therapists,” emphasised Mediator 1. “Our role is to help them 
communicate and reach an agreement, not to reconcile them.”  Mediators cannot offer therapeutic work, even 
though, they often feel constrained in addressing the deep emotional wounds that fuel conflict.

Professionals widely agreed that mediation is most effective when the mediator has a background in 
social work or psychology.  Social Worker 2 observed that, “those who understand the emotional side handle 
the sessions better… they know how to read the silences.”  Mediators with psychosocial training are able to, “see 
the child behind the quarrel” and redirect the discussion toward wellbeing rather than accusation.  Mediator 
1 commented that, “we use caucusing when things get too heated… to test what is realistic for the children.” Such 
techniques help translate emotional narratives into practical solutions.

The question of child participation in mediation, however, remains contentious.  Several mediators stated 
that children are rarely included because of the risk of emotional strain.  “We avoid bringing children into 
mediation,” said Mediator 2.  While several mediators feel untrained to interview children directly, the 
narratives include a concrete instance where a child’s presence helped clarify lived experience, “The mother 
decided on her own to bring the daughter… it almost helped because then we could understand more” (Mediator 
1).  Carefully handled, selective child participation can improve accuracy about children’s wishes and 
circumstances. 

What was felt was the absence of integrated counselling within mediation.  “Sometimes you realise they 
need therapy, not mediation,” said Mediator 2.  They advocated for a closer link between mediation and 
psychological services to support emotional regulation and decision-making.  Social Worker 1 added that, 
“a psychologist present, even once or twice, could calm things down and keep the focus on the child.”

Physical conditions were also cited as contributing to tension.  Mediator 2 recalled that, “the rooms are small 
and crowded; when emotions rise, it feels unsafe.”  The lack of child-friendly spaces was repeatedly mentioned 
as symbolic of a wider institutional neglect of children’s comfort and safety.  However, as Mediator 2 
concluded, “You can have all the procedures in place, but if the parents are stuck in anger and pique, the child pays 
the price.”

Mediation Outcome

Mediators described their work as a decisive stage that can influence whether a family court case moves 
toward resolution or escalation.  When mediation succeeds, it can de-escalate conflict and protect children 
from further distress (Maes et al., 2011). 

However, it was acknowledged that mediators often encounter sensitive matters, including domestic 
violence and parental alienation.  Yet, “our hands are tied...as we have no obligation or no right to point out 
aspects related to domestic violence or certain other forms of abuse.” (Mediator 2)  This limitation leaves some 
children vulnerable, as serious concerns may go unaddressed. 
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One strategy used by mediators to encourage settlement is highlighting the economic and emotional cost 
of litigation.  “I tell parents very clearly that going to court will drain their pockets… there are court taxes and 
other legal fees, which can accumulate to significant amounts. It costs them a lot of money,” said Mediator 1.   The 
burden of court proceedings often helps parents reconsider.  “When they realise how much time and money 
they’ll waste, some calm down and start to listen,” added Mediator 2.

Despite such interventions, participants admitted that mediation sometimes overlooks children’s voices.  
“The child is usually absent from the room,” said Social Worker 1, “yet it’s the child who is most affected.”  
Others noted that parents tend to speak for the child, making assumptions about what they feel or want. 
Psychologist 2 reflected that, “we talk about the child’s best interest without asking the child how they actually 
feel.”  Mediators agreed that although the system intends to protect children, its procedures often silence 
them.

However, mediators also acknowledged their limits.  “We can help them reach agreements, but we cannot heal 
them,” said Mediator 1.  They viewed themselves as facilitators of communication rather than therapists.  
When conflicts are deeply emotional or rooted in past trauma, mediation can inadvertently exacerbate 
distress.  “If the anger is still raw, mediation becomes another battlefield,” explained Psychologist 1.

Another recurring concern involved the absence of specialised training on child inclusion. “We were never 
properly trained on how to involve children safely,” admitted Mediator 2.  As a result, mediators often err on 
the side of caution, excluding children entirely from the process. 

The Voice of the Child in Family Court

Professionals consistently recognised that children’s voices are often only heard after mediation fails and 
conflict escalates, “the child would have already gone through much pain.” (Social Worker 1)  The system’s 
reliance on crisis-driven listening means that children’s input becomes reactive rather than preventive.  
“We bring in the child when there is a lot of dispute,” added Lawyer 2, “but rarely at the beginning of the process.”  
This pattern, as several participants observed, undermines the idea of early and meaningful participation.

Professionals explained that children are generally heard to determine their comfort with a parent rather 
than to contribute to broader decisions.  “They are asked which parent they prefer or if they feel safe,” said Child 
Advocate 2.  Judges frequently view direct interviews with children as a last resort.  Consequently, many 
children’s perspectives reach the court only through professional intermediaries, psychologists, social 
workers, or child advocates who interpret the child’s words rather than transmit their words directly.  
“There is always the fear that a parent has influenced the child,” explained Social Worker 2.  “So what the child 
says is often questioned before it is even heard.”  Therefore, this dependence on adult interpretation can dilute 
or distort the child’s authentic voice. Psychologist 1 cautioned that, “when everything passes through reports, 
the tone, the emotion, and the child’s real message can get lost.”

Judges were described as pivotal actors in ensuring that children are heard. “Everything depends on the 
judge,” remarked Lawyer 2.  “They decide who will see the child, whether it’s a psychologist, a social worker, 
or a child advocate.”  Yet inconsistencies in judicial appointments often lead to mismatches between 
professionals’ expertise and the child’s needs. Social Worker 2, observed that, “sometimes a child advocate 
is appointed when the case really needs a psychologist.”  This inconsistency highlights a lack of clear standards 
guiding the process.  “I have a specific case at the moment where the child is just one year, she doesn’t talk, yet the 
child advocate was assigned… so what will happen is that the child advocate will talk to the parents as the child is 
not able to communicate verbally... It shouldn’t be that way.” (Lawyer 2)
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Professionals expressed mixed views about the role of child advocates.  “We are not truly the child’s 
representatives; we are more like experts,” said Child Advocate 2. “Our role is not clearly defined.” The lack of 
formal role definition and variable training means that approaches differ widely.  “Some advocates are very 
good with children; others rush,” commented Psychologist 2.  “It depends on personality rather than system.” 
The brevity of interviews was a common concern.  “They see the child once for half an hour and then write the 
report,” explained Social Worker 1, “How can you understand a child in that time?” 

Economic constraints also shape practice.  Child Advocate 1 noted that, “we are paid a fixed fee, no matter 
how complex the case is.”  This system discourages thorough engagement and incentivises quick, superficial 
reports.  “Some advocates do the minimum because the work is not sustainable,” said Lawyer 2. 

The constitutional requirement for child advocates’ reports to be disclosed to parents was also criticised for 
undermining confidentiality.  “Children no longer trust us completely because they know their parents will read 
what they say,” explained Child Advocate 2,  “They start to withhold or change details.”  This shift, intended 
for transparency, instead weakens children’s openness and sense of protection.

Professionals further highlighted how the physical and procedural environment affects children’s ability 
to express themselves.  “The court is an intimidating place, even for adults,” noted Lawyer 3.  “Imagine how a 
child feels.” Child Advocate 1 recalled instances where, “children became visibly anxious just walking into the 
building.” 

The centralisation of court services in Valletta was identified as a barrier for both families and professionals.  
“It is not practical or child-friendly,” said Psychologist 3, “Travelling there, waiting for hours, it discourages 
everyone.”  Participants contrasted this with the juvenile court in another building, where the atmosphere 
is calmer.  They agreed that decentralised, bespoke settings are better suited to children’s participation.

Interview conditions were also found to influence testimony.  “The room setup, who is present, even the 
distance of the chair…all of it matters,” explained Social Worker 1.  Parental pressure can further distort the 
process.  “Some parents coach their children before the session,” said Child Advocate 1.  “You can tell when the 
child uses adult phrases such as recourse.”  These factors compromise neutrality and authenticity.

Schools are sometimes proposed as neutral locations for interviews, but professionals reported practical 
resistance.  “You can do it as discreetly as you can, but someone will see you going into the room. I do understand 
that a culture within the school needs to change as well. A culture where it is OK to seek help… that it is actually 
a strength” said Psychologist 3.  Moreover, confidentiality is harder to maintain in school environments, 
where peers may notice.  These constraints make it difficult to establish truly safe and neutral spaces for 
children’s participation.

Participants identified the lack of judicial feedback as another weakness.  “We never know if the judge reads 
the report or what they think of it,” said Child Advocate 1.  “There is no dialogue between us and the court.”  
This communication gap contributes to frustration and professional disengagement.  Some suggested that 
allowing advocates to hold, “unplanned, spontaneous interviews” could help capture children’s authentic 
voices before parental coaching occurs.  “If you call the child unexpectedly, sometimes you get the truth,” said 
Child Advocate 1, “But it is not always possible.”
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The Family Court Case Outcome

Gender bias was a recurring concern, particularly in custody disputes. Lawyer 1 observed that, “the system 
still favours mothers; fathers have to prove more to be trusted.”  While participants recognised that mothers 
often provide primary care, they warned against assumptions that automatically disadvantage fathers.  
“There are excellent fathers who are kept away because of stereotypes,” said Social Worker 2.  These gendered 
expectations create frustration and feelings of injustice, fuelling further animosity between parents 
(Bojuwoye & Akpan, 2009).

The lack of follow-up after case closure was described as another serious gap. “When the judgment is 
given, everyone disappears,” noted Social Worker 3.  “The child is left wondering what happens next.”  Without 
post-judgment support, children often struggle to adapt to new arrangements, feeling abandoned by the 
system that once scrutinised their lives.  Psychologist 1 described how, “children ask, ‘So who is going to check 
if my parents follow the rules?’ but there is no one.”  This absence of continuity reinforces the perception that 
children’s participation is temporary and conditional, limited to the courtroom rather than extending into 
everyday care.

Professionals called for ongoing communication between the court, social services, and the children 
themselves after rulings are made.  “We need to close the loop,” said Psychologist 2. “Follow up, make sure the 
decisions are working for the child, not just on paper.”  They argued that safeguarding a child’s best interests 
should extend beyond legal decisions to include emotional monitoring and support.  Without this 
continuity, the justice system risks treating the child as a case file rather than a person.

Across the interviews, participants agreed that reform must begin with a culture shift from adversarial logic 
to restorative practice.  “We need to see separation as a transition, not a war,” said Mediator 2.  Empowering 
professionals to collaborate, integrating psychological support, and prioritising the child’s ongoing 
wellbeing were cited as essential steps.  As Psychologist 3 concluded, “If we truly worked together, lawyers, 
judges, psychologists, mediators, we could spare many children from unnecessary trauma.”

Children's Experiences of Harm 
and Abuse Before, During and After the Court Case
The children’s narratives reveal how harm unfolds across time.  Most of the time, beginning long before 
separation, persisting through it, and often intensifying afterwards.  The ex-children’s accounts show that 
violence, manipulation, neglect, and control are not isolated events but enduring patterns. 

Harm Experienced Before and During Separation
Childhood of harm, misfortune and abuse

Some ex-child participants described their childhoods as a childhood of misfortune.  Luke captured this 
injustice, “I look at all my friends… they have parents who are not at war with each other in a literal sense. And 
then I’m looking at myself and I’m thinking, what the heck? Why was I given a short straw?”  For Luke, harm was 
not confined to isolated acts but existed as a climate of conflict (Kelly, 2003).  These children wished that 
during their childhood, they had enjoyed a sense of safety, which was a privilege other children enjoyed. 
Luke recalled, “There were always fights… shouting, shoving her [his mum], things breaking. Even when they 
thought I was asleep, I heard everything.”
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Some children experienced abuse disguised as affection or teaching life lessons. Andrew’s story reveals 
the devastating experience of this betrayal, “I was abused when I was around 7 till 12 years old… I didn’t 
even know it was abuse at the beginning… he was manipulating me into telling me that he was teaching me about 
puberty.”  As an adult, he explained how manipulation continued even after disclosure, “…he kept saying 
that I was abusing him... So, slowly, he turned the story into the fact that I was doing harm to him.”  This inversion 
of blame shows how abusers maintain control by reshaping reality, leaving children isolated, disbelieved, 
and shamed.

Children also spoke of violence intertwined with emotional deprivation. Luisa recalled, “I used to yearn for 
my mother’s love… she burned me with cigarettes… and once she also tried to kill me with a knife for no reason at 
all.”  Her story shows how physical abuse is compounded by the loss of love, a wound that persists long 
after the violence ends. Despite the brutality, she still longed for affection, reflecting the deep contradiction 
of attachment within abusive relationships.

Childhood harm continues after the Family Court Case
Controlling and authoritarian parenting

Children described how strict, controlling parenting erased their autonomy and voice.  Stephania 
explained that her father was always like that, and the court decided that she had to live with him due 
to his possibility to work from home.  “He controls when I go out, with whom I go out, how much money I am 
spending… like in the army… I want to make him understand that I’m now of a certain age and he can’t keep being 
so controlling.”  Such authoritarianism instils fear rather than respect, teaching compliance instead of trust. 

Stephania feels angry that she was being used to punish or exclude the other parent.  “There was a period 
where he was always making excuses that I could not sleep at my mother’s… I didn’t enjoy her enough during my 
childhood… I told him that I will sleep at my mother’s house too… I was in sixth form, though, when I had the 
courage to tell him.”

This blocking of contact is felt as a stolen part of childhood.  Stephania added, “It’s like there needs to be 
a right for children to ask for help, somehow. My mother knew that he was very strict… but she did not have the 
strength to fight.”  Her reflections reveal both the absence of protection and the child’s wish for external 
authority to intervene when parents cannot.

Parentification during access visits

When parents are incapacitated by addiction or mental illness, children assume adult responsibilities 
(Jurkovic, 1997).  Michaela described her access visits, “We used to go see her… she was never in a good state, a 
lot of alcohol… I remember finding her lying on the sofa, not knowing if she was dead or alive , when I was eleven or 
twelve… calling an ambulance… asking the nurse if she was dead.” Here, Michaela narrates that the supposed 
time to form a parent-child relationship was only the time to care for her alcoholic mother, which reveals 
the emotional reversal that forces children to manage crises far beyond their years, replacing play and 
safety with fear and vigilance.

Moreover, after separation, some children faced instability through their parents’ new relationships.  
Indeed, Michaela recalled, “Then she got together with this man… he was very much in debt… I was really scared 
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in the car with them because he was never in a state to drive… closing his eyes while driving.” She added, “He knew 
that she suffered from these disorders, and he would give her more alcohol.” Instead of stability, new partnerships 
brought renewed danger.

Financial Control and Insecurity

After separation, several children endured financial neglect as an extension of emotional abuse.  Angela 
recalled constant accusations over basic needs, “Sometimes she starts nagging… that I am spending a lot on 
toiletries and wasting shampoo… But with a €100 stipend, I can’t really do much.” Angela continues to explain, 
“I haven’t taken money from her since I was about sixteen… I’m terrified that she will kick me out and I will have 
nowhere to stay.”  Ordinary expenses become emotional traps, making the child feel costly and undesired 
(Lansford, 2009).  The everyday tension around money communicates rejection more than discipline.

Sven connected economic neglect to emotional rejection, “Apparently, I’m not worth it for my father to at least 
help my mother with a hundred euros a month so that I can have a slightly better life… I don’t feel like I am valid 
for him.”  For children, financial refusal is interpreted as a message about love and value, a statement that 
they are unworthy of care. Such exposure produces chronic stress and erodes a child’s sense of safety.  
Sven spoke of his sister’s decline, “Because of everything… and the pressure she had on her… she ended up in 
rehabilitation.” These accounts demonstrate how sustained parental conflict can cascade into long-term 
emotional and behavioural harm for children.

Emotional Abuse

The withholding of support often becomes a tool of control and punishment. Angela described how her 
mother reacted when she spent time with her father, “She found out I went with my father, and she went 
crazy… She called the police and invented that I went to beat her up… She told me, ‘Look, I’m going to threaten 
you… I opened a case against you.’” Post-separation, children remain trapped between parents’ expectations. 
Angela explained, “She says that I defend him. When in reality, I try to treat them the same.”  Angela’s words 
reflect the emotional exhaustion of managing divided loyalties, where affection itself becomes dangerous.

Control often extends into education and personal development (Roy, 2004).  Nathan described,“We asked 
for a recourse to have the passport, yet I was still afraid that he could come to the airport and stop me from going 
abroad.”  This anxiety illustrates how parental authority, framed as ‘rights,’ can restrict freedom and create 
fear rather than protection.

Visitation Versus Childhood

Custody schedules often ignore children’s social and developmental needs. Sven reflected, “If that boy has 
plans for the weekend or needs to do something… he can’t prioritise himself. He’s forced to prioritise his father’s or 
his mother’s plans. That is what I had to do all my childhood.”  Visitation becomes another demand for loyalty, 
depriving adolescents of normal peer experiences and self-expression (Sands, Thompson & Gaysina, 2017).

Across their narratives, the participants reveal that harm persists across time before, during, and long 
after separation.  Abuse is experienced as a continuum of control, rejection, and forced silence.  Whether 
through violence, manipulation, or neglect, these children were taught to endure pain rather than express 
themselves, to protect adults rather than be protected. Their reflections expose how systems of family, law, 
and culture can normalise this suffering, leaving them burdened with adult responsibilities and longing 
for a voice that was never heard.
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Children's reaction to their childhood experiences 
of Family Separation
Children’s accounts show that their responses to abuse, conflict and separation are not random or passive, 
but deliberate strategies of survival, protection, and meaning-making.  Their reactions include silence, 
emotional and physical distance, alignment with the victimised parent, anger, fear, rebellion, and efforts 
towards resilience.  These responses reveal both suffering and agency.

Silence as Survival, Loyalty, and Protection

Silence emerges as one of the most consistent strategies used before, during and after the separation 
process.  It is used to protect the self, to defend siblings, and to avoid gossip, stigma, or retaliation (Louw 
& Louw, 2014).

Luisa explains that even when support was available at school, she chose not to disclose, “I never felt that I 
should tell them… I felt that I shouldn’t divulge anything about my family’s issues.” She frames family problems 
as secrets and links speaking out with betrayal, “I am the type of person who doesn’t enjoy sharing news, so I 
was very reserved...  ’Cause sometimes when you explain things, then you realise that they are traitors. So I try to 
remain as silent as possible.”  Here, silence is bound to mistrust.  Disclosure is feared not only because of 
parents’ reactions but also because information may be spread, judged, or weaponised.  Silence is chosen 
as protection, but these ex-children also feel a sense of isolation.

For Michaela, silence was consciously used to shield her younger sister, “I saw it as my duty, being the older 
one, to try to keep everything in so that I could be there for my sister… so as not to show more, maybe so that my 
sister wouldn’t be hurt as much as I was.”  This is a clear instance of parentification, where the child absorbs 
the emotional burden to protect another, at the cost of her own wellbeing.

Sven’s account shows silence driven by fear of being seen differently, “That fear, for example, that the teachers 
would find out about something, and then they would start influencing themselves because of this and that, you 
know.”  He does not want pity or altered treatment, he “wanted to be normal” and keep school separate from 
home.

Andrew links his long silence directly to shame, family dynamics, and the Maltese context, “I didn’t speak 
about this problem when I was young because of the shaming that would have happened… in Malta, there is a lot of 
importance to the extended family… and information spreads everywhere.”

Across these accounts, silence is a rational response to environments where speaking risks exposure, blame 
or escalation, and so children choose this for their wellbeing (Persson et al., 2007). 

Distancing and the Erosion of Trust

When betrayal is repeated, some participants respond by distancing themselves from the harmful parent.  
Michaela describes how broken promises and repeated harm made forgiveness difficult, “I started finding it 
difficult to forgive.”  Every time her mother promised, “this time I will change”, that was not kept, reinforcing 
her decision to pull away.

Sven articulates the lasting impact of his father’s behaviour, “Because of everything that happened and how 
it happened… even how my father treated my mum and how my father treated us. These things I still feel these 
experiences to this day… I don’t see him now.”

Distance becomes a boundary of self-protection when the parent is no longer experienced as safe.
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Alignment with the Victim Parent

Children during the separation process do not remain neutral observers, they interpret what they see and 
often align with the parent they perceive as victimised. This alignment is grounded in empathy and moral 
judgment.

Nathan reflects, “I think that the fact that we were going through this together made the bond greater… because 
we were both afraid of what the outcome might be. I still remember that day vividly when we decided to leave, and it 
will never leave my memory.”

Luisa’s bond with her father deepens as she witnesses violence against him, “Once upon a time, she broke the 
car windscreen when she pushed him on it… It used to happen every weekend. I used to feel sorry for him.”

Luke similarly describes standing with his mother and rejecting expectations of neutrality after witnessing 
abuse, “I couldn’t understand how he expected me to be neutral and not be afraid of him… For me, it was obvious 
she was the one suffering.”

Such alignment is not manipulation by adults, it is the child’s ethical response to visible harm (Kelly, 2003; 
Birnbaum & Saini, 2013).

Relief When the Abusive Parent Leaves

For some, the separation or the departure of the abusive parent brings relief. Nathan describes this clearly, 
“The fact that my father had already moved away gave me the possibility to take things in a calm manner. When he 
was around, it always felt tense… When he left, I could finally breathe.”  This shows that children’s wellbeing 
depends on safety and emotional climate, not simply on the presence of both parents.

Rebellion and Risk

Adolescent resistance sometimes emerges as a reaction to feelings of suffocation and control. Stephania 
reflects, “I ruined myself… they used to borrow money from me for drugs and alcohol. At the time, I felt it was 
freedom, but now I’m struggling a lot to cope.”  Her “freedom” was an attempt to escape authoritarian control, 
but in the absence of protection, it exposed her to further harm.  Rebellion here is both a struggle for 
survival and self-risk.

Anger and Fear due to court decisions

Anger appears as a justified reaction to feeling objectified, ignored, or betrayed (Linden et al., 2003).  Sven 
captures this with the image of being treated as an object, “It’s so much anger and frustration… It’s like we’re 
playing ping-pong, from one house to the other. I felt like a ball being hit back and forth, not like a child.”

Luke recalls being forced into contact with his abusive father and forced to obey court orders, “He just 
wanted to take me to a car ride and I had no say in the matter… you’re angry at yourself for obeying ... and so being 
in danger while being terrified because you’re stuck in a car with an actual abuser… You can’t escape from a moving 
vehicle.”



Child-Friendly Justice: Giving a Voice to the Child in Family Court Proceedings24

This study shows, through the voices of ex-children and professionals, that the family court justice system 
often fails to protect them, to hear them, and to act in ways that reflect the reality of their lives and their 
best interest.  Their narratives reveal consistent patterns of unsafe parenting left unexamined, participation 
reduced or denied, decisions taken without explanation, delayed procedures that prolonged harm, and 
fragmented or inaccessible support.  However, this study highlights the gaps that ideally should be 
addressed for reform.

1st 	 Children call for more rigorous and child-focused custody assessments.  They want courts to move 
beyond the assumption that all parents are safe or acting in good faith, and to examine patterns of 
behaviour, including abuse, aggression, and neglect.  As Stephania argues, “Background checks should 
be done on parents… their conduct, their life, the work they do”, with this evidence informing custody and 
contact decisions.

2nd 	 The findings highlight the need for accessible, ongoing therapeutic support for both children and 
non-abusive parents.  Sven notes, “There’s that sense of grudge… they need to be released… people who 
have nowhere to let them out need a safe space where to let those grudges out.”  Children recognise that 
unresolved pain and anger, without structured support, risk being carried forward into adult life 
or turned against each other. Support should be free or affordable, embedded into the separation 
process, and not dependent on a parent’s financial capacity.

3rd 	 Children emphasise the importance of safe, confidential spaces where they can speak honestly.  Luke 
insists, “Children need more opportunities to speak… it’s the child’s future… Children need to be put in a 
situation where they can talk on a personal level.”   They stress that participation must be real, not symbolic.  
They want to be believed, not presumed, manipulated, and to express fears and preferences without 
parents present.  More time should be dedicated by professionals to communicate with the child and 
develop trust, which is the foundation for an accurate report.

4th 	 The study underlines that contact with abusive parents must be strictly safeguarded. Luke, reflecting 
on his own experience, maintains that when abuse is established, “there should be interaction still, but 
it should be in a more controlled environment… done through proper channels.”  Mandatory supervised 
contact, clear risk assessment, and ongoing monitoring are key to preventing further harm.

5th 	 Children insist that they must be informed about decisions and processes.  Sven appreciated being 
informed about things, and when he had to attend a session, contrasting with the silence from his 
father, “as if there is no case going on.”  Being left in the dark is experienced not as protection but as 
erasure.  Age-appropriate, honest explanations are needed from the court to reduce confusion, resist 
manipulation, and show respect.

Conclusions and Recommendations
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6th 	 Children wish that issues of delay, inadequate access to information, and weak protection were 
addressed.  Nathan stresses the need for timely psychological support and better assessment of 
violence, arguing that, “a psychologist should also be appointed without charges” so that victims and 
children are not left alone in prolonged conflict.  Children also call for universal support for victimised 
parents whose exhaustion or fear limits their ability to protect their children.

7th 	 Children point to financial transparency and child-centred use of maintenance.  Angela suggests 
ensuring that money is demonstrably spent on the child, and proposes child accounts so that unspent 
funds support their education and independence.  These recommendations reflect their awareness 
of how money is used as control, and their wish to see it safeguarded for their needs.

8th 	 Participants urge the need for assessment and monitoring of parents’ mental health and behaviour, 
both during and after proceedings.  Angela argues for mandatory support and follow-up so that 
parents understand, “how your own mental health can affect your children”.  Children see clearly that 
untreated difficulties fuel instability and abuse; they want structures that intervene, not ignore.

9th 	 Hearing the child must extend beyond the simple collection of statements.  It should involve sustained, 
meaningful dialogue that recognises emotional expression as valid knowledge and respects the 
child’s evolving understanding of their own circumstances.  As one professional reflected, “We have 
to operate the other way round, children should narrate their lived experiences from the beginning of the case 
so that the system is much better and children will feel much more comfortable.”  Genuine engagement 
requires time, trust, and relational continuity, allowing children to share narratives that go beyond 
rehearsed answers.

10th 	 Creating child-friendly environments is equally essential.  Participants described the court as 
intimidating even for adults, let alone children.  Adopting models such as Barnahus, which 
integrate legal, psychological, and social services in child-centred spaces, could help transform 
both the physical and procedural setting into one that conveys safety, familiarity, and respect.  Such 
environments make truthful communication more likely and reduce re-traumatisation.

11th 	 Professionals working with children, including judges, lawyers, mediators, psychologists, and 
child advocates, must be empowered and adequately trained.  Training should include child 
development, trauma-informed practice, and communication ethics to ensure that children’s 
accounts are understood contextually.  A consistent framework for the recruitment and matching of 
professionals to each child’s context would further strengthen this process.  Alongside this, accessible 
and confidential routes should exist for children to request to be heard directly, without parental 
interference, ensuring that participation is both voluntary and safe.

12th 	 Mechanisms should also be introduced to review or appeal family-court decisions from the child’s 
perspective, recognising that the best interests of a child can evolve over time.  Embedding such 
processes would restore children’s sense of agency and reinforce their right to be active participants 
in their own futures.

13th 	 To ensure that parental conflict does not overshadow children’s wellbeing, lawyers practising in 
family court should be specialised in this field and guided by clear ethical frameworks that prioritise 
cooperation and the best interests of the child rather than adversarial gain. 

14th 	 Participation of psychologists within the family-court context should be facilitated through better 
working conditions, incentives, and structural support so that more qualified professionals are 
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willing to take on these sensitive roles.  Their involvement is crucial to ensuring that the child’s 
authentic voice is heard, accurately represented, and meaningfully integrated into judicial decisions.

15th 	 Child advocates must also be enabled to perform their core function, representing the child’s legal 
interests.  At present, children are often represented indirectly or inconsistently, leaving gaps in 
protection.  Dedicated, well-trained child advocates should serve as independent representatives 
who safeguard the rights and perspectives of children throughout proceedings.

16th 	 Safeguarding children’s testimonies.  What children disclose in trust should never be used by abusive 
parents to further manipulate or punish them.  Confidentiality protocols and clearer restrictions on 
report dissemination must be implemented to ensure that children can speak freely without fear of 
reprisal.  Moreover, professionals should dedicate sufficient time to hearing the child directly and 
documenting verbatim narratives, ensuring that the authenticity of children’s accounts is preserved 
and considered as credible evidence in determining their best interests.

17th 	 Efforts must also extend to the mediation stage, where children’s voices are often absent.  Mediators 
should receive specialised training and clear guidance to engage with children appropriately, as 
early inclusion may prevent further emotional harm and ensure that children’s needs are considered 
before conflicts escalate to court.

18th 	 Stronger and more consistent collaboration is needed between judges and supportive professionals.  
Regular communication between these actors would ensure that the child’s best interests are 
interpreted within the child’s own social, emotional, and developmental context, rather than through 
standardised adult assumptions.

Above all, the study shows that acting in the best interests of the child means centring the child’s perspective.  
Michaela urges decision-makers to, “look at these proceedings from the viewpoint of a child”, Sven asks courts 
to “think a bit more like a child”, Andrew notes that, “children feel upset at the system that perceives [the] child as 
individuals who have little value in the case”, and Luke demands, “How the heck are they helping the child if the 
child isn’t even able to speak?” 

The narratives highlight an urgent need to reform the approach to hearing children in judicial processes.  
Professionals involved in these cases must prioritise understanding over investigation, ensuring that 
children feel supported and valued as individuals rather than sources of evidence.  This involves shifting 
the focus from parental dynamics to the child’s experiences, emotions and needs.  As Luke noted, “The 
court’s role in relation to children is not to probe a child on others’ relationships, but to analyse the true feelings and 
experiences of the child.”  This research’s recommendation is clear.  Children must be active participants and 
not objects of adult narratives.

Taken together, the children’s narratives and recommendations call for a justice system that does not speak 
about them while excluding them, but works with them, recognising their insight, understanding their 
lived experiences, honouring their safety, and treating their voices as essential to defining their own best 
interests.

�Listen earnestly to anything your children want to tell you, no matter what. If you don�t 
listen eagerly to the little stuff when they are little, they won�t tell you the big stuff when 
they are big, because to them all of it has always been big stuff.�  Catherine M Wallace
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